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Definition of undertaking - partner undertaking

definition undertaking, group, partner undertaking, annex |

LU

In a previous answer the Commission stated correctly that the term
"undertaking" has been settled by case law which states that an
undertaking (i.e. group) is formed of undertakings having a common
source of control.

This implies that "partner undertakings" do not fall under the definition
of "undertaking" as mentioned above. Instead the concept of "partner
undertakings" is limited to the SME definition foreseen in annex I. Is
this correct?

In this case, partner undertakings would not have to be analysed when
checking the respect of the general criteria, such as the "undertaking
in difficulty" criterion.

2018.03.08

A "partner enterprise" in the sense of the SME definition (Annex | of the
GBER) refers to a company which is not controlled but in which only a
minority shareholding is owned. As such, "partner enterprises", i.e.
companies in which the group only has a minority shareholding but
which are not under the common source of control as the group, are in
principle not part of the economic unit of "undertaking". They therefore
do not have to be taken into account in the assessment of whether the
group is in difficulty. But these companies can of course be in difficulty
themselves (and as such be excluded from the GBER).

Disclaimer: This reply does not represent a formal and definite position of the
European Commission but is only an informal guidance provided by the
services of DG Competition to facilitate the application of the GBER. It is
therefore not binding and cannot create legal certainty or

legitimate expectations.
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Question

On 6 December 2022 LV authorities asked EC opinion on the application of
article 2 (18) of undertaking in difficulty (hereinafter — UID), specifically,
three financial criteria defined by articles 2(18)(a) and 2(18)(e) of the GBER
in case of aid applicant being a large entity for which group structure has
changed during the last 3 years.

The reply explained that in the absence of consolidated financial statements,
assessing the financial situation of the undertaking by way of aggregation of
the stand-alone financial statements of the individual linked companies
forming the undertaking could be an option (if for example the undertaking
cannot provide ad hoc consolidated data). And that using the consolidated
financial statements of the past when the undertaking was formed by a
different set of individual linked companies, is not a valid option as those
consolidated statements would not capture the financial situation of the
current undertaking (as the composition of the undertaking has changed).

We would like to ask for further clarification on the assess UID criteria for
large international groups and use of consolidated financial statements.

For example, is situation where the aid applicant is a large international entity
with more than 300 linked entities. During the last years the structure of the
undertaking, i.e., a group of aid applicant and its linked companies has changed
year on year. It is considered as usual business activity for group structure to
change due to acquisition or discontinuance of operations in the group (in this
case, of more than 300 companies, less the 10 acquired and less than 10 sold in
2022). The changes do not have a significant negative impact on the group's
consolidated financial results and the group represents a solvent entity with
healthy debt/equity ratios. Although year on year consolidated financial
statements include financial data on different set of companies, the consolidated
financial results are comparable year to year and give a fair view on the group’s
financial results.

In our view the aggregated data of stand-alone financial statements of the
individual linked companies forming the undertaking for larger groups would not
provide the most accurate financial information as those would exclude any
consolidation adjustments, which can significantly affect the financial indicators
of the group. For example, without intercompany transaction elimination, the
unrealised profit is not excluded from the group results, which directly affects the
indicators EBITDA and the profit of the reporting year, or, for example, not
eliminating the intercompany balances would impact the indicator Creditors. The
preparation and review of aggregated financial data for large groups also
puts unnecessary administrative burden on the applicant and the aid
grantor. Approach, when the aggregated data of individual companies is used,
could be useful in a situation where, after the publication of the latest






consolidated financial statements, there have been significant changes in the
group composition, which would accordingly have a significant impact on the
financial indicators of the group of companies. For example, if a group of linked
enterprises included 4 companies of equal size, of which only 3 would have
remained in the latest consolidated financial statements, but operations of the
fourth company have been eliminated from the group.

In the current scenario in question, the group includes more than 300 companies,
and the consolidated financial statements are available, however there have been
no significant changes in group composition since the latest published
consolidated financial statements.

Could you please clarify which approach should be used in order to analyse
the financial situation of the undertaking and assess whether a group of
linked enterprises form an UID for large international groups for which
group composition has changed insignificantly:

Option 1: Use consolidated financial statements of the undertaking for the
past two years if the changes within group structure are not significant;

Option 2: Use consolidated financial statements of the undertaking for the
past two years and adjust them by material acquisitions/disposals within the
group, if such exist, to illustrate financial indicators of the latest group
structure;

Option 3: Use financial statements of the undertaking by way of aggregation
of the more than 300 stand-alone financial statements of the individual
linked companies forming the undertaking?

2024.01.02






Reply

In the absence of the latest consolidated financial statements that would
depict the economic reality of the undertaking in its current composition,
data that comes closest to representing the economic reality, and which is
also credible, should be used for the test. It has to be assessed on a case by
case basis which data is the most reliable and representative. Hence, any of
the options mentioned in the question may be adequate, depending on the
situation. Generally and without knowing the situation of a particular
undertaking, it could be argued that Option 2 provides the most credible
picture about the financial health of the undertaking while a simple
aggregation of stand-alone financial statements (as suggested under Option
3) becomes more and more inaccurate depending on the links between the
individual entities forming the undertaking.

Disclaimer: This reply does not represent a formal and definite position of the
European Commission but is only an informal guidance provided by the services
of DG Competition to facilitate the application of the GBER. It is therefore not
binding and cannot create legal certainty or legitimate expectations.
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Art. 2 (18) point ¢ - undertaking in difficulty
(insolvency)

Article Article 2(18) point ¢
1. Page title: Please insert
the full Article reference undertaking in difficulty, insolvency, group level
(e.g. "Art. 1(4) a)") and
a short title (e.g. LU

"Deggendorf principle")
2. Table: Fill in only the
green fields. Please

respect the An aid applicant belongs to a single economic entity, which is made

instructions (they are
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search).

up of several entities. Of those entities one entity is subject to an
insolvency procedure (bankrupt).

Does that mean that the aid applicant is no longer eligible? Or

3. Questions: Please
create 1 question page
per question

4. Creation date: fill in

must the whole single economic entity be in an insolvency
procedure for it to fulfill point ¢, paragraph 18, of article 2?7

following the pattern yyy 2019.10.15
y.mm.dd (e.g.
2017.03.17)
5. When ready, click on Save As indicated, among others, in the replies to eWIKI questions from BE
at the bottom of the (reply of 28 March 2018), BG (reply of 10 August 2017), HR (reply of 31
m October 2016) and PL (reply of 27 April 2015), as a general rule, the
page: assessment of the eligibility of the aid applicant under the GBER should be
6. Please be aware that carried out both at the level of the legal entity applying for aid and at the
you will not more be level of the group to which such entity belongs.

able to edit the page
after the DG COMP has

rovided the answer.
P The insolvency of another entity belonging to that group will not affect the

eligibility of the applicant, if it is demonstrated that (i) such insolvency
does not affect the situation of the entire group in a way that the group
must be considered as being in difficulty and (ii) that the insolvent entity
will not benefit from the aid.

Disclaimer: This reply does not represent a formal and definite position of
the European Commission but is only an informal guidance provided by the
services of DG Competition to facilitate the application of the GBER. It is
therefore not binding and cannot create legal certainty or

legitimate expectations.
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Article

Art. 2 (18) (a)(b)- Undertaking in difficulty -
accumulated losses and capital

Article 2 - Definitions

Undertaking in difficulty, accumulated losses, capital

(974

1) Under the definition in Art. 2(18) GBER, letters a) and b), the
undertaking is in difficulty if more than half of its subscribed share
capital (letter a) or capital (letter b) has disappeared as a result of a
ccumulated losses. In company’s balance sheet, the total profit or
loss is usually separately shown as “profit or loss brought forward”, i.
e. profit or loss accumulated from previous years and “profit or loss
for the financial year”, i.e. profit or loss achieved in the current
accounting period. If a company shows no loss brought forward
(there is either profit brought forward or the value is zero), but loss
for the financial year exceeds half of its share capital / capital, does
it mean a company is not (yet) in difficulty since the current loss is
not accumulated with losses from previous years and could be only
one-off situation?

2) Under letter b), the undertaking is in difficulty if more than half
of its capital has disappeared as a result of accumulated losses.
This means that the sum of accumulated losses exceeds half of
company’s capital. In the balance sheet (structured according to
Czech accounting legislation) losses are calculated as part of
company’s capital (equity) - it is understood as a negative
component of capital. Therefore we ask for confirmation that
“capital” in Art. 2(18)(b) GBER means company’s capital (equity)
excluding all losses (i.e. accumulated losses from previous
accounting period and losses for the current accounting period) or
only accumulated losses (losses from previous accounting period )
depending on answer to question above and that assessment of
difficulty under letter b) according to balance sheet should be one
of the following:

All losses > (Capital - All losses)/2

Accumulated losses > (Capital - Accumulated losses)/2

2017.06.28





COMP Reply
date

1) The assessment of whether an undertaking is in difficulty under
Article 2(18)(a) and (b) has to be carried out on the basis of the
balance sheet of the last closed financial year. The term
"accumulated losses" in this regard refers to losses from previous
years as well as losses of the current year, as it is supposed to
reflect the overall losses the company has to stem. As such, in the
situation described, the undertaking is considered to be an
undertaking in difficulty.

2) We confirm that "capital" is to be understood as the company's
capital (all funds considered part of the companies own funds)
excluding all losses (accumulated losses from previous years and
losses from the current year).

Disclaimer: This reply does not represent a formal and definite position of
the European Commission but is only an informal guidance provided by the
services of DG Competition to facilitate the application of the GBER. It /s
therefore not binding and cannot create legal certainty or

legitimate expectations.
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We hereby kindly ask for clarification of the
provisions of the Block Exemption Regulation for
State Aid (GBER), i.e. Commission Regulation (EU)
No 651/2014 of 17 June 2014 declaring certain
categories of aid compatible with the internal market
in application of Articles 107 and 108 of the Treaty.

We hereby kindly ask for interpretation of GBER
related to the following issue:

Clarification of the conditions that need to be fulfilled to consider

an SME ,,an undertaking in difficulty”

1.1. Article 2(18) of Regulation 651/2014 states the following: “(a)
In the case of a limited liability company (other than an SME that
has been in existence for less than three years or, for the purposes
of eligibility for risk finance aid, an SME within 7 years from its first

commercial sale that qualifies for risk finance investments
following due diligence by the selected financial intermediary),

where more than half of its subscribed share capital has
disappeared as a result of accumulated losses.

Please explain to which cases does the underlined part above
apply? Is this applicable for grants or does this definition only apply
when EU funds are invested into owner's equity as risk capital?

1.2. Related parties and definition of an undertaking in difficulty





1.2.1 We are giving a hypothetical example through which we
would like to get clarification on the definition of an undertaking in
difficulty. Company A had been founded in 2008, but was not
operating until 2015, in which year it recorded a loss above capital
value. Company A has been submitting the financial reports for the
last 4 years, although it realized the first commercial sale in 2015.
Question related to this hypothetical example: Is company A an
undertaking in difficulty, taking into account that it was founded
more than 3 years ago, but it realized its first commercial sale only
in 20157

1.2.2. If companies A and B are linked entities through natural
persons (e.g. one natural person controls both of them), and
company A is in difficulty as per definition in Article 2(18) of
Regulation 651/2014, is company B considered a company in
difficulty too?

1.2.3. If the answer to 2.2. is no, how do we prove that the group of
companies A and B is not in difficulty? Do we need to prepare a
consolidated financial report?

1.2.4. If we need to prepare a consolidated financial report to prove
that the group of companies A and B is not in difficulty, please
clarify how to prepare it, since companies A and B are related
through natural persons, for which there are no standards for
consolidated financial reporting and audit?

2016.05.20

1.1 Please note that there are two separate exceptions regarding
SMEs in the Article 2 (18) (a) of GBER:

i) the first exception refers to those SMEs which were in existence
for less than 3 years - in case of such SMEs even if the
circumstance described in Article 2(18) (a) occurs i.e. more than
half of the subscribed capital of the given SME disappears as a
result of accumulated losses, such SMEs are not considered
undertakings in difficulty for the purposes of eligibility for aid
granted in any form on the basis of GBER;

ii) the second exception refers to those SMEs which are within 7
years from its first commercial sale and which at the same time
qualify for risk finance investments following due diligence by the
selected financial intermediary - in case of such SMEs even if the
circumstance described in Article 2(18) (a) occurs, i.e. more than
half of the subscribed capital of such SME disappears as a result of
accumulated losses, such SMEs are not considered undertaking in
difficulty - but this is only for the purposes of eligibility for risk
finance aid granted on the basis of GBER.





1.2.1 In the given example the situation of Company A (which we
assume is an SME according to the definition in Annex 1 to GBER)
depends on the purposes of assessment of the criteria of
undertaking in difficulty. If the circumstance described in Article 2
(18) (a) of GBER occurred and more than half of the subscribed
capital of the Company A disappeared as a result of accumulated
losses, and:

a) Company A was in existence from year 2008 - then the first
exception described in Answer 1.1 i) above cannot apply;

b) Company A was in existence since year 2008, however the first
commercial sale of the Company A was realized a year ago in the
year 2015 - then in line with the rule described in the Answer 1.1.
ii) above, Company A can be considered an undertaking not being
in difficulty but only for the purposes of eligibility for risk finance
aid (provided that all the other applicable criteria of the second
exception are met).

1.2.2 If Companies A and B are linked through a natural person who
controls those companies, they should normally be considered as
one undertaking, as in accordance with the case law, an
undertaking is defined as a single economic entity having a
common source of control. Therefore, in such case, financial
situation of the entire single undertaking should be verified in order
to establish if it is an undertaking in difficulty as indicated by the
Commission in question 5 of its GBER FAQ document:

(http://ec.europa.eu/competition/state_aid/legislation
/practical_guide_gber_en.pdf).

1.2.3 and 1.2.4 There is no obligation to prepare consolidated
financial statements if they do not already exists under the national
law provisions, although of course such statements can be
prepared 'ad hoc' specifically in order to calculate the financial data
for the purposes of assessment in connection to aid application.
However, according to Annex 1 Article 6 of GBER, the necessary
information can be derived and calculated on the basis of the
accounts and other data existing for each entity that forms part of
the given single undertaking as understood under GBER.

Disclaimer: This reply does not represent a formal and definite position of
the European Commission but is only an informal guidance provided by the
services of DG Competition to facilitate the application of the GBER. It is
therefore not binding and cannot create legal certainty or

legitimate expectations.
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Article Article 2 (18)

Undertaking in difficulty and economic entity

LU

According to Article 2 (18) of the GBER, an enterprise is exempted
from conditions (a) and (b) if it is an SME that has been in existence
for less than three years. Could the Commission please confirm
that this exemption would apply in the following scenario:

®  An SME with less than three years existence forming an
economic entity with another enterprise that is also in
existence for less than three years. The economic entity were
to be considered as an undertaking in difficulty according to
conditions (a) and (b).

Could the Commission please confirm that the exemption would no
longer apply in the following scenario:

1. An SME with less than three years existence forming an
economic entity with another enterprise that is in existence for
longer than three years. The economic entity would still be
considered as an SME.

2. An SME with less than three years existence forming an
economic entity with another enterprise that is in existence for
longer than three years. The economic entity would be
considered as large undertaking.

3. Same as scenario 1 but where the whole economic entity were
to be considered as an undertaking in difficulty.

4. Same as scenario 2 but where the whole economic entity were
to be considered as an undertaking in difficulty.

It is clear that even if an SME is exempted from conditions a and b
of article 2 (18) a granting authority would still have to check
whether the company does not fulfill one of the remaining
conditions under the "undertaking in difficulty" definition.

2016.12.09





The definition of an SME (Annex | of the GBER) requires that both
"linked enterprises" and "partner enterprises" are taken into
account are taken into account to determine whether an enterprise
is an SME. The SME definition does not only look at the individual
unit. Therefore, in practice in many situations the "undertaking" in
the sense of the State aid rules will be the same or very similar to
the enterprise that is relevant to determine whether an enterprise
is an SME. It will therefore only be in exceptional circumstances
that an SME can form an economic unit in the sense of the State
aid rules with another non-SME (because that fact would typically
mean that there is no SME in the first place).

If such economic unit still qualifies as a SME, its eligibility for the
exceptions provided for in Article 2 (18) (a) and (b) shall be
assessed in the course of analysing all the circumstances from the
Article 2(18). However, if one of the entities that form part of the
single undertaking has been in existence for more than 3 years, the
whole single undertaking cannot be considered eligible for the
exceptions which are provided for in Article 2 (18) (a) and (b) for
the SMEs that have been in existence for less than 3 years.

Disclaimer: This reply does not represent a formal and definite position of
the European Commission but is only an informal guidance provided by the
services of DG Competition to facilitate the application of the GBER. It is
therefore not binding and cannot create legal certainty or

legitimate expectations.
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1.1. In Article 2(18)(e) of Regulation 651/2014 two conditions that
have to be fulfilled in order for an undertaking that is not an SME to
be considered ,,an undertaking in difficulty” are set forth. Please
clarify the following questions related to the aforementioned
conditions:

1.1.1. In case where an undertaking that is not an SME consists
of several legal entities, are the two ratios (the undertaking's book
debt to equity ratio and EBITDA interest coverage ratio) calculated
for each single entity or for the whole undertaking (i.e. the group of
legal entities). In case of the latter, the consolidated figures for the
whole undertaking should be used. Since the definition of one
undertaking as per GBER and as per accounting standards in
member states are not the same, most undertakings that contain
more than one legal entity do not have consolidated financial
statements for the whole undertaking as per GBER definition. How
should the applicants calculate the inputs for these ratios? Should
they do a separate consolidation for a group of legal entities based
on the GBER definition of a single undertaking? If so, should these
statements be audited?

1.1.2. Do both of the conditions stipulated in Article 2(18)(e) of
Regulation 651/2014 have to be fulfilled in order to consider an
undertaking “an undertaking in difficulty”?





1.2. In case where an undertaking that is not an SME contains a
large number of legal entities, which are considered a single
economic entity, in order to determine whether the undertaking is
in difficulty the following is applicable according to GBER FAQ: “the
economic situation of all the legal persons part of the group shall be
considered when granting aid under the GBER” (Q&A number 5 in GBER
FAQ from July 2015 and March 2016). Please clarify:

1.2.1. Which indicators will be checked in order to analyse the
“economic situation of all the legal persons that are part of the group™?

1.2.2. Is the whole undertaking (“the Group”) considered an
undertaking in difficulty in the following hypothetical situation:
single legal entity (“company A”), which is a part of this Group, but
not a material part (for example, total assets of company A are less
than 5% of the total Group assets, total debt of company A less
than 5% of the capital and reserves of Group), has the book debt to
equity ratio greater than 7,5 and EBITDA interest coverage ratio
below 1 (i.e. the indicators from GBER Article 2(18)(e) within
indicating that the company A is an undertaking in difficulty)?

2016.05.20

1.1.1 There is no obligation to prepare consolidated financial
statements if they are not mandatory under the national law. Of
course, such statements can be prepared 'ad hoc' or consolidated
specifically in order to calculate the financial data of the economic
unit for the purposes of assessment of the undertaking status in
connection to the aid application. Please note that, according to
Annex 1 Article 6 of GBER, the necessary information can be
derived and calculated on the basis of the accounts and other data
existing for each entity that forms part of the given economic
entity as understood under the GBER.

1.1.2 Both criteria listed in Article 2 (18) (1) and (2) of GBER must
be fulfilled jointly in order for the undertaking to be considered an
undertaking in difficulty.

1.2.1 The indicators which should be checked are those which allow
to establish whether the circumstances described in Article 2 (18)
of GBER occur with regard to the given single undertaking.

1.2.2 As stated in the reply to Question 5 in the GBER Frequently
Asked Questions available at DG COM website: http://ec.europa.eu
/competition/state_aid/legislation/practical_guide_gber_en.pdf, in
accordance with the case law, an undertaking is defined as a single
economic entity having a common source of control. Therefore, as
long as the group acts as a single economic unit, it shall be
considered as one undertaking and the economic situation of all
the legal persons part of the group (together) shall be considered
in order to assess if the group is in difficulty.
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In a GBER scenario, if the legal entity applying for aid is not in
difficulty, a plausibility check shall be conducted at the level of the
group to confirm the overall financial situation. If there are no
particular reasons to indicate difficulty at the level of the economic
unit, it should be possible to grant aid under the GBER. Conversely,
if the legal entity applying for aid is in difficulty, a check at the
level of the economic unit should either confirm or not this
economic situation. If the difficulty is confirmed also at the level of
the economic unit, no aid can be granted under the GBER. If the
difficulty is not confirmed at undertaking level, the parent -or sister
companies of the beneficiary of the planned aid may be able to
provide the necessary funding to the beneficiary, after which it can
receive aid under the GBER.

A practical application of this economic reality check is, for
example, the situation of a legal entity going in insolvency, being
part of a single undertaking that is not in difficulty. If the entity is
left by its parent company to go into insolvency, it can be taken as
in indication that the group no longer considers that undertaking to
be necessary for its future activities. Therefore, the legal approach
that the good financial situation of the single undertaking could
compensate for a difficult situation of a legal entity no longer holds
to the reality of the group. In such a circumstance, if this legal
entity would apply for aid under the GBER, the eligibly criteria
would not be met.

Disclaimer: This reply does not represent a formal and definite position of
the European Commission but is only an informal guidance provided by the
services of DG Competition to facilitate the application of the GBER. It is
therefore not binding and cannot create legal certainty or

legitimate expectations.

2016.10.31
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Art 1(4)(c) Undertakings in difficulty

Article 1(4)(c) Undertakings in difficulty

Undertaking in difficulty at group level

SK

The Commission answer to question number 5 of the GBER
Frequently Asked Questions (regarding undertaking in difficulty at
group level) states, that as long as the group acts as a single
economic unit, it shall be considered as one undertaking and the
economic situation of all the legal persons part of the group shall
be considered when granting aid under the GBER. Otherwise, a
company that is in difficulty might bypass the GBER prohibition of
aid to enterprises in difficulty, by simply setting up a wholly owned
subsidiary and transferring its liabilities to that company.“.

We kindly ask for interpretation of following part of the answer:
“the economic situation of all the legal persons part of the group
shall be considered when granting aid under the GBER”. Does it
mean that we should evaluate economic situation of each
individual member of the group and if one legal entity is the
undertaking in difficulty, then none of the legal entities of the same
group is eligible for aid under the GBER? Or does it mean that we
should evaluate economic situation of all the legal entities together
(derived from consolidated statement of accounts) and if the group
is the undertaking in difficulty, then none of the legal entities of the
same group is eligible for aid under the GBER?

We would like to ask for clarification on how to assess following
situations in compliance with above mentioned answer.

Situation 1

Aid applicant is a member of the group which prepares the
consolidated statement of accounts. Based on a data from this
statement, the undertaking as a group is not in difficulty. Based on
a data from individual statement of accounts of the aid applicant, it
is not the undertaking in difficulty. Based on a data from individual
statement of accounts of the other legal entity of the same group,
this legal entity is the undertaking in difficulty. Is it possible to
grant aid to the aid applicant in this situation?

Situation 2

Aid applicant is a member of the group which prepares the
consolidated statement of accounts. Based on a data from this
statement, the undertaking as a group is not in difficulty. Based on
a data from individual statement of accounts of the aid applicant, it
is the undertaking in difficulty. Based on a data from individual
statement of accounts of the other legal entity of the same group,
this legal entity is not the undertaking in difficulty. Is it possible to
grant aid to the aid applicant in this situation?

Situation 3





Aid applicant is a member of the group which prepares the
consolidated statement of accounts. Based on a data from this
statement, the undertaking as a group is in difficulty. Based on a
data from individual statement of accounts of the aid applicant, it is
not the undertaking in difficulty. Based on a data from individual
statement of accounts of the other legal entity of the same group,
this legal entity is the undertaking in difficulty. Is it possible to
grant aid to the aid applicant in this situation?

Situation 4

Aid applicant is a member of the group which does not prepare the
consolidated statement of accounts. Based on a data from
individual statement of accounts of the aid applicant, it is not the
undertaking in difficulty. Based on a data from individual statement
of accounts of the other legal entity of the same group, this legal
entity is the undertaking in difficulty. Is it possible to grant aid to
the aid applicant in this situation? Or is it necessary to prepare ad-
hoc consolidated statement of accounts and consider the situation
at group level.

Situation 5

Aid applicant is a member of the group which does not prepare the
consolidated statement of accounts. The common source of control
represents one natural person as the only owner of all legal entities
in the group. Based on a data from individual statement of
accounts of the aid applicant, it is not the undertaking in difficulty.
Based on a data from individual statement of accounts of the other
legal entity of the same group, this legal entity is undertaking in
difficulty. Is it possible to grant aid to the aid applicant in this
situation? It is not possible to draft consolidated statement of
accounts in this situation, the only option to consider the overall
financial situation of the group is to sum up the data from
individual statements of accounts of each legal entity owned by
this one natural person. Is this a viable option?

2017.04.11





Answer: As replied to a question from HR on 13 March in

eWiki, when checking compliance with the State aid requirements
regarding the existence of financial difficulty, what should be
checked is the economic reality of that economic unit.

In practice, if the legal entity applying for aid is not in difficulty, a
plausibility check must be conducted at the level of the economic
unit as a whole to confirm the overall financial situation. If there

are no particular reasons to assume the existence of difficulties at
the level of the economic unit as a whole (and not just for one of
the sister companies), it should be possible to grant aid under the
GBER.

Replies to the scenarios described above:
Situation 1: Yes.

Situation 2: No. If the difficulty is not confirmed at undertaking
level, the parent -or sister companies of the beneficiary of the
planned aid may be able to provide the necessary funding to the
beneficiary, after which it can receive aid under the GBER.

Situation 3: No.

Situation 4: It is necessary to prepare some type of aggregated
financial situation in order to determine if the economic unit as a
whole is in difficulty. If the economic unit is not in difficulty, aid can
be granted.

Situation 5: Yes. In the absence of consolidated statements,
aggregation of the individual fin statements could be an option in
order to determine the financial situation of the economic unit. If
the economic unit is not in difficulty, aid can be granted.

Disclaimer: This reply does not represent a formal and definite position of
the European Commission but is only an informal guidance provided by the
services of DG Competition to facilitate the application of the GBER. It is
therefore not binding and cannot create legal certainty or

legitimate expectations.
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